This article examines the benefits of sexuality education in schools in Africa and then considers the legal and human rights issues relating to the objection to its introduction. In doing this, the article discusses some cases that have shed light on the conflict between the exercise of the right to religion and other rights, particularly the right of young people to sexuality education. It concludes by noting that while parents do have the duty and responsibility to provide direction to their wards and children, including instruction on exercise of religion, such powers must be consistent with human rights norms and standards. More importantly, the exercise of the right to religion must be tempered with other rights, especially where harm will result to the public in strict adherence to this right.
Introduction
In the age of HIV pandemic, high teenage pregnancy and maternal mortality in many African countries, the need for sexuality education has become more imperative than ever. Sexual and reproductive ill health remains a major contributor to the burden of disease among young people. 1 HIV and other sexually transmitted infections, unintended pregnancy and unsafe abortion, all place huge burdens on families and communities in many African countries. 2 In addition, they impose an undue burden on scarce resources of governments in the region. Yet, this situation is avoidable and reducible. Although there is no universally accepted definition of adolescence and youth, the United Nations has described adolescents to include persons aged 10-19 years and youth as those between 15-24 years for statistical purposes without prejudice to other definitions by Member States. 3 Young people are often exposed to sexual and reproductive ill health due to lack of information and deep-rooted cultural practices in many parts of Africa. 4 It is believed that early introduction of sexuality education in schools will go a long way in addressing some of the sexual and reproductive health challenges facing young people in the region. However, the introduction of sexuality education in schools remains a contentious issue. One of the major objections to the teaching of sexuality education in African schools has to do with the insistence by parents that they have the responsibility of providing direction to their children and that their right to religion must be respected.
Against this background, this article examines the benefits of sexuality education in schools and then considers the legal and human rights issues relating to the objection to its introduction. In doing this, the article discusses some cases that have shed light on the conflict between the exercise of the right to religion and other rights, particularly the right of young people to sexuality education. It concludes by noting that while parents do have the duty and responsibility to provide direction to their wards and children, including direction on exercise of religion, such powers must be consistent with human rights norms and standards. More importantly, the exercise of the right to religion must be tempered with other rights, especially where harm will result to the public in strict adherence to this right.
Meaning and relevance of sexuality education
Comprehensive sexuality education (CSE) is an age-appropriate, culturally relevant approach to teaching about sex and relationships by providing scientifically accurate, realistic, and non-judgemental information. 5 It provides opportunities to explore one's own values and attitudes and to build decision-making, communication and risk reduction skills about many aspects of sexuality. 6 The term 'comprehensive' emphasises an approach to sexuality education that encompasses the full range of information, skills and values to enable young people exercise their sexual and reproductive rights and to make decisions about their health and sexuality. 7 CSE should not be conflated with sex education which merely lays emphasis on issues relating to sex. CSE includes, but not limited, to the following: Furthermore, CSE must be based on core universal value of human rights; must have integrated focus on gender; must be based on thorough and scientifically accurate information; must make a link to sexual and reproductive health initiatives; must create an enabling environment where learners and teachers can air their views and must adopt a participatory teaching approach. 8
It should be noted that CSE delivered within a safe and enabling learning environment and alongside access to health services has a positive and life-long effect on the health and well-being of young people. CSE is important to children and young people because it provides accurate information on topics that they are curious about and which they have a need to know. 9 Also, it provides children and young people with opportunities to explore https://repository.uwc.ac.za/ values, attitudes and norms concerning sexual and social relationships. CSE promotes the acquisition of skills; and encourages children and young people to assume responsibility for their own behaviour and to respect the rights of others. 10 It further promotes the realisation of the right to health because it contributes to the reduction of maternal mortality, unsafe abortion, unwanted pregnancies and sexually transmitted infections, including HIV. 11
While the right to sexuality education is not explicitly recognised in any human rights instruments, it can be inferred from a number of rights already recognised in international and regional human rights instruments. These include the international Covenant on Economic Social and Cultural Rights, 12 the Convention on Elimination of All forms of Discrimination against Women, 13 the Convention on the Rights of the Child, 14 the African Charter on Human and Peoples' Rights, 15 the African Charter on the Rights and Welfare of the Child 16 and the Protocol to the African Charter on the Rights of Women. 17 These instruments guarantee various rights such as the right to health, dignity, nondiscrimination, privacy, life and information/education all relevant for CSE. Thus, a denial of sexuality education to young people solely based on their age will undermine their rights to dignity, life and non-discrimination. However, reliance has often been placed on the right to the highest attainable standard of health to secure the right to sexuality education. Treaty monitoring bodies such as the Committee on the Rights of the Child 18 and the Committee on Economic, Social and Cultural Rights 19 in some of their general comments have affirmed the right to sexuality education for young people. Also, it has been affirmed that states have the obligations to ensure that all adolescent girls and boys, both in and out of school, are provided with, and not denied, accurate and appropriate information on how to protect their health, including sexual and reproductive health. 20 Similarly, the African Commission on Human and Peoples' Right has enjoined states to ensure access to sexual and reproductive health information and services, including sexuality education, to adolescents in order to prevent HIV and other sexually transmitted infections. 21
Despite the importance of sexuality education discussed above, parents and guardians have expressed concerns about its teaching in some African countries. 22 Some of the concerns expressed relate to the fact that it encourages young people to experiment with sex, undermines moral values of children and conflicts with the religious beliefs of parents. 23 For instance, some parents in Zambia were very critical of the introduction of sexuality education in primary schools. One of the parents lamented that "It is not right for children to learn about issues of sex in schools. This can easily corrupt their morals and promote promiscuity". 24 Another parent noted that "In our days, information on sexuality was taboo and only taught to us during initiation ceremonies in song, dance, riddles and proverbs-the information was not direct as it is being done in schools today". 25 These concerns are not peculiar to Zambia and have been echoed in other countries in https://repository.uwc.ac.za/ the region. 26 Most of these concerns were unfounded but rather studies have proved that sexuality education empowers young people to make informed decisions about sex and delay the debut of sexual relations, reduce frequency of sexual activity and reduce the number of sexual partners. 27 3 The scope and limit of the right to religion Parents have often invoked the right to religion as the major objection to the teaching of sexuality education to their wards and children in schools. The right to religion is recognised in a number of international human rights instruments. The term 'religion' in the African context has a fluid meaning that is capable of different interpretations. Sometimes it is difficult to differentiate between culture and religion in Africa. Some commentators have argued that culture is more encompassing than religion in the sense that while one can leave without religion, it is almost impossible to live without culture. 28 Indeed, in many parts of Africa, religion is deeply rooted in culture. In an attempt to explain the difference between the two, the South African Constitutional Court in MEC for Education: KwaZulu-
Natal & Others v Pillay & Others noted as follows: 29
"religion is ordinarily concerned with personal faith and belief, while culture generally relates to traditions and beliefs developed by a community…cultural convictions or practices may be as strongly held and as important to those who hold them as religious beliefs are to those more inclined to find meaning in a higher power than in a community of people." However, it is generally believed that the protection of religious beliefs should be taken more seriously than cultural practices. 30 Although in many African countries, Islam and Christianity are the dominating religions, there exist other African traditional religions. Religion is a very powerful means of promoting moral values and enhancing humane conditions within a political society. 31 Sometimes due to its influence, religion has often been invoked to limit access to sexual and reproductive health information and services for young people in African countries.32 For instance, many African countries have continued to retain restrictive legislation on abortion due to strong religious views on this issue. As at 2015, abortion is outlawed in 12 of the 54 African countries while only five countries have liberal abortion laws. 33
Article 18 of the International Covenant on Civil and Political Rights recognises the right to freedom of thought, conscience and religion of every individual. 34 This allows individuals, including parents, to determine the nature and types of religious or moral instructions they or their wards and children wish to access. Parents have often argued that as the primary educators of children, they have the final say on the type of instructions their children should receive in schools. Consequently, some parents have argued that where the nature of instructions being imparted on their children conflicts with their religious https://repository.uwc.ac.za/ and moral beliefs, then they have the right to object to such instructions. This, they contend, is consistent with their duty of ensuring the spiritual and moral growth of their children. 35 Some parents even argue that, as the primary moral instructors of children, they are accountable to God in ensuring that they live up to this important role. Hence, no individual or institution can interfere with this God-given responsibility.
In its General Comment 22, the Human Rights Committee 36 has clarified the scope and nature of the right to freedom of thought, conscience and religion guaranteed in the ICCPR. According to the Committee, this right is one of the far-reaching and profound rights of every individual. It encompasses the right of an individual to "freedom of thought on all matters, personal conviction and the commitment to religion or belief, whether manifested individually or in community with others". 37 In explaining the scope and extent of this right, the Committee notes as follows:
"Article 18 protects theistic, non-theistic and atheistic beliefs, as well as the right not to profess any religion or belief. The terms "belief" and "religion" are to be broadly construed. Article 18 is not limited in its application to traditional religions or to religions and beliefs with institutional characteristics or practices analogous to those of traditional religions." 38
The Committee makes a distinction between the freedom of thought, conscience or religion guaranteed in article 18 (1) and the freedom to manifest religion or beliefs guaranteed in article 18 (2) . In the Committee's view, while the former is non-derogable, the latter can be limited in certain circumstances. 39 Limitation of the exercise of the right to manifest religion or beliefs is provided in article 18 (3) of the ICCPR. Like other limitations of rights, they are only permissible if they are prescribed by law and, are necessary to protect public safety, order, health or morals. In essence, the right to manifest one's religion or beliefs is never absolute and can be limited in certain circumstances. Thus, the state may sometimes intervene where strict adherence to religious beliefs by a parent may undermine the health and well-being of a child. 40 For instance, an opposition on religious grounds, to Section 5 of the South African Choice on Termination of Pregnancy Act by Christian Lawyers Association, was rejected by the Court since this may undermine the right to reproductive autonomy guaranteed in Section 12 of the South African Constitution. Section 5 of the Act permits a girl under 18 to consent to termination of pregnancy without the need to consult with her parents. It was contended by Christian Lawyers Association that this provision should be construed strictly to imply that parental consent is a condition precedent to abortion services for young girls. 41 Although not clearly stated, it would also seem that where the exercise of the right to religion is in conflict with other important rights such as the right to life or dignity, the right would need to be curtailed. One example of when a state may intervene in the exercise of the right to religion is the US case of Prince v Massachusetts. 42 In that case, a state statute provided that no minor (boy under 12 or girl under 18) shall sell, or offer for sale, upon the streets or in other public places, any https://repository.uwc.ac.za/
of the law. The US Supreme Court was asked to determine whether a guardian who acted in breach of this law can be exonerated on the basis of the exercise of the right to religion and to control the child. Also, the Court was to determine whether the provision of the law was in violation of the right to religious beliefs or equal protection of the law. The Court held that the provision of the law was not in violation of the right to religion nor was it inconsistent with the equal protection of the law. In addressing the ever contentious issue of balancing parental rights to religion and control of children and the state's duty to intervene in certain circumstances, the Court noted as follows:
"On one side is the obviously earnest claim for freedom of conscience and religious practice. With it is allied the parent's claim to authority in her own household and in the rearing of her children. The parent's conflict with the state over control of the child and his training is serious enough when only secular matters are concerned. It becomes the more so when an element of religious conviction enters. Against these sacred private interests, basic in a democracy, stand the interests of society to protect the welfare of children, and the state's assertion of authority to that end, made here in a manner conceded valid if only secular things were involved. The last is no mere corporate concern of official authority. It is the interest of youth itself, and of the whole community, that children be both safeguarded from abuses and given opportunities for growth into free and independent well developed men and citizens. Between contrary pulls of such weight, the safest and most objective recourse is to the lines already marked out, not precisely but for guides, in narrowing the no man's land where this battle has gone on." 43 This statement of the Court is a clear admission of the need for balancing of interests when it relates to parental right to exercise control over a child and the role of the state to intervene in certain situations. It is always difficult to determine where to draw the line when the line is blurred. Thus, courts have the duty to critically and carefully review the situation before arriving at a decision. One of the important guiding principles the court should consider is the overall best interests of the child. The principle of the bests interests of the child has been recognised as an important underlying principles in advancing children's rights in all situations. 44 The Committee on the CRC has explained that this principle should be given primary consideration in all matters, including sexual and reproductive health, affecting children. 45
As will be discussed below, some of the judicial pronouncements on this issue would seem to favour this approach. The need to limit the exercise of the right to religion in certain circumstances has also found support in the reasoning of utilitarianism.
Sexuality education and the exercise of the right to religion vis-à-vis other rights
In recent times, the objection by parents to the teaching of sexuality education in schools has become a subject of litigation. 46 Regional human rights bodies and courts have been called upon to determine whether a parent may legally object to the teaching of sexuality education in public schools. These cases have further shed light on the nature of the right to religion and when it can be limited. More importantly, the cases have tended to clarify the extent to which the state can override the duty of parents to prevent a child from receiving instruction on sexuality education based on religious convictions. Currently, courts and regional human rights bodies in Africa are yet to expressly address this issue. Therefore, this article will draw on experiences from other jurisdictions where this issue has been addressed by courts and regional human rights bodies.
In the Prince case discussed above, the Court reasoned that 'the custody, care and nurture of the child reside first in the parents, whose primary function and freedom include preparation for obligations the state can neither supply nor hinder'. 47 However, the Court was of the view that this responsibility of the parent is not beyond regulation. Indeed, it noted that neither rights of religion nor rights of parenthood are beyond limitation. Acting to guard the general interest in youth's wellbeing, the state, as parens patriae (parent of the nation), may restrict the parent's control by requiring school attendance, regulating or prohibiting child labour 48 and in many other ways. 49 Its authority is not nullified merely because the parent grounds his claim to control the child's course of conduct on religion or conscience. Thus, he/she cannot claim freedom from compulsory vaccination for the child more than for himself/herself on religious grounds. 50
It would seem from this decision that the right to religion may be overridden by the overall interest of the public. This would seem to coincide with the utilitarian approach. Mill has noted that if the exercise of the right to religion will lead to serious harm to others or society as a whole, then the exercise of this right should be limited. 51 In conceptualising the harm principle, Mill opines that since all individuals receive the protection of society, then each individual is obliged to observe certain line of actions towards others. 52 He notes further that an individual must firstly, not perform any act that will cause injury to the interests of others (interests, which ought to be considered as rights), and secondly each individual ought to play his/her part in defending society from injury. 53 Furthermore, Mills asserts that where an individual's actions do not cause any harm to autonomy, security or happiness, and the society is not likely to be injured, the state lacks the authority to restrict those actions. 54 He explains that these are selfregarding actions that affects the actor directly and thus should not be interfered with. On the other hand, he argues that acts which, without justifiable cause, do harm to others can be limited through appropriate interference of humankind. 55 Summing up Mills' argument, an individual can do as he/she wishes as long as he/she does not cause harm to https://repository.uwc.ac.za/
The need to balance parental right to religion and control of their children and the need to introduce sexuality education in school is a delicate one. However, decisions from regional human rights bodies, particularly the European Human Rights systems, tend to favour the need to limit the right to religion in the overall best interests of the child. They also reiterate the point that in some situations, the state may limit the right to religion if it serves the overall interest of the public. One of the oldest decisions on this issue is the European Court decision against Denmark in Kjeldsen, Busk Madsen and Pedersen v.
Denmark (popularly known as the Pedersen case). 57 In that case, the Danish Government introduced compulsory sexuality education in primary schools with the aim of reducing the increased prevalence of unwanted pregnancies and promoting respect for others. The applicants, who were the parents of State primary school pupils, were dissatisfied that the provision of compulsory sex education was not in conformity with their Christian convictions. They contented that sexuality education raised moral questions and so preferred to instruct their children in this sphere. They petitioned on multiple occasions to get their children exempted from sexuality education but their requests were refused. They thus brought an action against the Danish Government claiming a violation of the right to education in article 2 of Protocol 1 of the European Convention. 58 It was held by the European Court that no violation of article 2 had occurred by the introduction of sexuality education and that parents had the option to train their wards about consequences of sexuality education. The court upheld the position of the state simply because the teaching of sexuality education was conducted in an objective, practical and pluralistic manner. In essence, the court would seem to reason that the state can, in certain circumstances, limit the right to religion in the overall interest of the public. While the court observed that the introduction of sexuality education in public schools was a moral issue, it however, held that it was done in the public interest. Perhaps the court would have reached a different position if the information contained in the curriculum amounted to indoctrination.
More recently, the European Court has examined a similar issue in Dojan and others v.
Germany. 59 In that case, five parents of Baptist background complained that the mandatory introduction of sexuality education in schools was in violation of their rights to religious beliefs and to educate their children. They equally contended that the right to respect for private and family life and the right to freedom of thought, conscience and religion -were breached. The Court held that 'sex-education' classes at issue are aimed at neutral transmission of knowledge regarding procreation, contraception, pregnancy and child-birth in accordance with the underlying legal provisions and the ensuing guidelines and curriculum, based on current scientific and educational standards. According to the Court, there was no indication that the information or knowledge imparted at any of the events complained of was not conveyed in an objective, critical and pluralistic manner. The Court reasons that in refusing exemption from the compulsory 'sex-education' classes, theatre workshop and carnival celebration, the national authorities had not overstepped their margin of appreciation. It further held that the applicants had remained free to educate their children after school in conformity with their religious beliefs.
The general principle enunciated in these cases is to the effect that interference with the right to religion is permissible provided that the interference is directed at a matter of public interest and is proportionate to the reasonable needs of the state to act in that public interest. This would seem to coincide with General Comment 22 of the Human Rights Committee noted above and the harm approach by utilitarian school of thought.
Although these decisions are from the European Court and may not be binding on African courts, given the different context in which they occurred. Nonetheless, they provide useful guidance on how to approach this contentious issue in African countries. Indeed, the Nigerian Court of Appeal in Esanubor v Faweya (Esanubor case) 60 has been called upon to address the potential conflict between the exercise of the right to religion and the right to life of a child in need of blood transfusion. In that case, a child, a Jehovah's Witness, sued through his mother claiming that he had been ill and admitted to a hospital, where he was diagnosed with a severe infection leading to acute blood shortage for which a blood transfusion was recommended. His mother refused to approve the transfusion on the ground that her faith as a Jehovah's Witness compelled her to do so. The matter was subsequently reported to the Nigerian police, who applied for and obtained an order from a Magistrate's Court authorising the hospital to do everything necessary to save the child's life. Consequently, the child was given a transfusion; his condition improved and he was discharged. The child sought a reversal of the order of the Magistrate's Court on the grounds of fraud, which was rejected. Thereafter he applied to the High Court seeking judicial review of the order as well as damages for the unlawful transfusion of blood (without his own or his mother's consent). After the High Court had dismissed the claim, the child's mother appealed to the Court of Appeal. In dismissing the claim, the Court of Appeal held that it was proper to overrule the refusal of consent to a blood transfusion by the mother on the grounds of her faith since the infant was incapable of giving consent to die on account of the religious belief of the mother. The Court further held that the mother's desire to sacrifice her son's life "is an illegal and despicable act which must be condemned in the strongest terms". 61 In essence, the Court held that the right to life of the child trumped the right to religion of the mother, which the Court conceived gave her the right to determine whether the son should receive a blood transfusion. The Court further relied on the earlier decision of the Supreme Court in Medical and Dental Practitioners Disciplinary Tribunal v Okonkwo (Okonkwo case), 62 by stating that:
"The right of freedom of thought, conscience or religion implies a right not to be prevented, without lawful justification, from choosing the course of one's life, fashioned on what one believes in, and a right not to be coerced into acting contrary to one's religious belief. The limits of these freedoms in all cases are where they impinge on the right of others or where they put the welfare of society or public health in jeopardy." 63 https://repository.uwc.ac.za/ Although this case does not deal with sexuality education, it however, illustrates the reasoning of the Nigerian court with regard to situations under which the right to religion may be limited. It is not clear if the court will reach a similar position if the subject of contention relates to the conflict of the right to religion and the need to teach sexuality education in schools. But one thing is clear, where the exercise of the right to religion will likely undermine the enjoyment of other rights, it may become inevitable for the state to curtail this right.
Conclusions
This article has shown that the exercise of the right to religion is not ever absolute. In certain circumstances, especially in the overall public interest, the right to religion may be limited by the state. Regional human rights bodies have tended to invoke public interest or the duty not to do harm as grounds for overriding opposition by parents to the teaching of sexuality education based on religious beliefs. These decisions would seem to reveal that parents and guardians cannot always raise objection to the teaching of sexuality education in schools on the grounds of their right to exercise or manifest religious beliefs. A balance would need always to be struck between the importance and relevance of sexuality education to the overall growth and well-being of the child and parental right to religion and to exercise control of the child. While striking this balance is by no means an easy task, where the benefits of teaching sexuality education to pupils in schools outweigh religious sentiments and beliefs of parents, the courts have often intervened to ensure the best interests of the child.
